State-trading operations, it is widely felt, including those not completely motivated by economic considerations, should conform to world trade customs, at least in so far as the disposition of controversies is concerned. A reflection of this attitude can be found in the modern commercial treaties of the United States, which expressly disavow immunity in state-trading relations with respect not only to "suits" 2 in ordinary courts, but also to arbitration Thus, too, recent resolutions of the Inter-American Bar Association, 4 the International Law Association, 5 and the International Chamber of CommerceP have recommended the use of arbitration for the settlement of disputes
arising out of contracts to which governments or their agencies are parties. 1 When foreign states or state-owned or controlled companies have concluded arrangements with American traders,' especially in wartime dealings 9 or in the postwar period of economic reconstruction, 1 " they have customarily submitted their disputes to private arbitration under the rules of the American Arbitration Association. Only once, in 1946, has the issue of sovereign immunity in arbitration been raised in this country; and even then, it was not pursued to a final determination 1 Contracts between the United Nations and its agencies and private firms have likewise provided for dispute-settlement under the rules of private arbitration organizations;" and in some instances, arbitration proceedings have been utilized.' 3 Among the foreign governmental agencies which have submitted controversies to private arbitration have been the Argentine Institute of Trade Development, 14 the Turkish Railway Administration,: 5 and a nationalized Czechoslovakian enterprise, formerly Dynamit Nobel, now Georges Dimitrov. 6 The elaborate private arbitration set-up (1954) . This effort, however, is a general one, not specifically concerned with state-trading relations.
'Where the state, as such, is not party to the arrangement, it may be noted, "adequate opportunity for consultation" in trade controversies is, nevertheless, provided in the General Agreement on Tariffs and 659, 664 (1958). connection with the contract, excluding "general courts," and specifying that such arbitration shall be held before the arbitration tribunal of the defendant, unless the parties agree to submit to arbitration by the tribunal of a third member-country of the Council for Mutual Economic Aid. 28 Another illustration of the importance that commercial arbitration has assumed in trade between planned and free economies is the fact that a recent colloquium of lawyers, held in Rome, under the auspices of the International Association of Legal Science of UNESCO, on the Legal Aspects of Trade between Countries of Planned and Free Economies, 29 also dealt with the subject. 0 Among other basic problems, Western lawyers adverted to the pressure exerted by administrative authorities in countries with planned economies to compel arbitration in their own countries, thereby excluding a wider choice of available arbitration facilities, and the exclusion of foreign arbitrators from the arbitration panels in those countries. 8 '
Clearly to understand the approach of state-trading economies to commercial arbitration, reference must be made to their historical development. 8 2 In the twenties, the Soviet Union was the outstanding state-trading prototype. Consistent with its economic policy during that period, the Soviet Union was eager both to obtain and to grant terms and conditions favorable to all parties. It reinforced this approach with a variety of commercial treaty arrangements with European countries to ensure that any controversy would be settled in a manner consistent with Western expectations. 8 " 8 Art. 65 reads: "All disputes which may arise out of or in connection with the contract shall be subject to consideration by arbitration, the jurisdiction of general courts being excluded, in an arbitral tribunal established for such disputes in the country of the defendant or, by agreement of the parties, in a third member-country of the Council for Mutual Economic Aid.
"Counter-claims shall be subject to consideration in the arbitral tribunal in which the original suit is considered.
"Disputes shall be considered in accordance with the rules of procedure which are operative in the arbitral tribunal in which the case is decided.
"The decisions of the arbitral tribunal shall be final and binding on the parties." "7See, e.g., the Treaty of Commerce and Navigation (with Annex) Between Denmark and the Union of Soviet Socialist Republics, of Aug. 17, 1946, 8 U.N.T.S. 2oi, reading in its pertinent articles as follows: "Art. X4. The settlement of any disputes which may arise in connection with contracts relating to commerce between the two Parties may be effected by means of arbitration. Each Contracting Party shall be prepared, at the request of the other Party, to enter into negotiations with a view to concluding an agreement regarding the best method of arbitration, on uniform lines, based on the principle of parity, and also regarding the method of enforcing arbitration awards. The provisions of such agreements shall have retroactive effect. "Art. 1S. Any disputes relating to commercial agreements concluded between State economic organizations of the U.S.S.R. and Danish physical or juridical persons shall, in the absence of a reservation regarding arbitration, be subject to the jurisdiction of Danish courts if the transaction was concluded in Denmark, and to the jurisdiction of the courts of the U.S.S.R. if the transaction was concluded in the Union of Soviet Socialist Republics. Nevertheless, the courts of the other Party shall have the right to determine disputes whenever their competence with regard to these disputes is definitely provided for by a condition specifically stipulated in the contract." unfavorably by the business community of the Western world.' Since this decision may constitute the context in which future arbitration arrangements with plannedeconomy trade organizations will have to be considered, some examination of its details would seem to be appropriate.
The Foreign Trade Arbitration Commission of the All-Union Chamber of Commerce of the Soviet Union forms the pattern for arbitral bodies in countries having a similar economic structure-e.g., Czechoslovakia 2 Poland, 43 Bulgaria, 44 Rumania, Hungary, 40 East Germany, 47 Yugoslavia, 48 and Communist China 4 It consists of a panel of fifteen persons who are appointed for one-year terms. These appointees are drawn primarily from Soviet commercial, industrial, and communications organizations, although law professors having special knowledge of foreign trade are also frequently included. Each party to a dispute selects an arbitrator from the panel. In the event that these two are unable to reach agreement, they select a third arbitrator from the panel; and if they cannot agree upon one, the Chairman of the Commission makes the selection. There is no appeal from the awards of the The Israeli companies were thus obliged to find and transport petroleum from other sources and suffered heavy losses as a result.
In "'The clause reads as follows: "Any disputes which may arise out of the fulfilment of the present contract or in connection with it are to be settled by the Foreign Trade Arbitration Commission of the U.S.S.R. Chamber of Commerce in Moscow in conformity with the rules of said Commission. The decisions of said Commission are to be final and binding upon both parties." "Clause 7 of the contract provides for the discharge from liability for nonperformance of the contract if such nonperformance is due not only to causes of force majeure enumerated in the clause-e.g., disasters of nature, blockades, strikes, etc.-"but also to any other cause beyond the control of the defaulting party." " This fact of only "about forty minutes" of deliberation was expressly mentioned in the N.Y. Times, strumentalities to renege on its contractual commitments. Soiuznefteksport did not protest the order. Up to this point, the situation would seem to be one that might have occurred in any other country. The familiar pattern was upset, however, when the governmental instrumentality appeared as a party before an arbitral body which consisted solely of arbitrators bound to uphold an official policy which was implicit in the instrumentality's action. Although this is not the place to review the arbitration award on its merits-i.e., whether, even under the applicable Soviet law, 5 5 a trading organization which is part of the Government, cannot be held responsible for the acts of the Governmentseveral points must be noted. Article twenty-one of the rules of procedure of the Foreign Trade Arbitration Commission provides that each party "must prove the circumstances which it refers to as grounds for its claims or objections." ' 0 Yet, the Commission prevented the lawyers representing the Israeli company from submitting this essential proof. The Israeli counsel claimed that the seller's duty to carry out the contract under any circumstances is an accepted rule of Soviet law and, when the Soviet defense counsel denied that statement, asked permission to call a Soviet legal authority to so testify. The Commission, however, refused this request, nor would it allow any Soviet witnesses to testify on questions of fact, especially as to whether the export organization had tried to save the contract, or on the prevailing Soviet practice for granting export licenses.
Indeed, the arbitration proceedings per se-apart from the award itself dismissing the claim-evoked highly critical comment throughout the world; ' 7 and it raises a number of vital questions concerning Soviet foreign trade arbitration in general."
The first question is whether arbitration tribunals of countries with planned economies are really impartial bodies, willing and able to decide issues on their merits, or whether they are, in fact, only the mouthpieces of their governments. In other words, is there the probability or even the possibility that a fair determination adverse to some national policy of the arbitrators' country may be reached? A presumption of such impartiality not only has colored the prevailing opinion of 
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Western legal writers, 59 but has also been judicially recognized. 0 Thus, the New York Court of Appeals, in Amtorg Trading Corp. v. Camden Fibre Mills, Inc., staying a court action instituted by a Pennsylvania corporation against the New York agency of the Soviet Government until arbitration had taken place, said: "Camden chose to do business with Amtorg and to accept as one of the conditions imposed, arbitration in Russia; it may not now ask the courts to relieve it of the contractual obligation it assumed."' 61 However, it should be noted that the court expressly reserved to the Pennsylvania corporation the right to take "appropriate action should the arbitration in fact deprive it of its fundamental right to a fair and! impartial determination." 2 In The court, in fact, expressly refuted the challenge that in view of the state monopoly of foreign trade in Czechoslovakia, the Chamber of Commerce could no longer be considered a neutral institution, because it has primarily to serve the interests of the state. Holding that the- law of the state where the arbitration proceeding was held is applicable, the court said (translation) :
It would be going too far to admit, for the determination of international commercial controversies, only arbitral tribunals which are composed either evenly of nationals of the states of both parties or of the nationals of other countries.... It is not appropriate and not reconcilable with the principle of good faith to submit to the arbitral body of a foreign state with different political and economic conditions and then subsequently contest the impartiality of that arbitral body because of those conditions." 8
The composition of planned-economy arbitral tribunals has, indeed, been the primary basis for challenging submissions thereto. While it is true that representation of foreign parties by foreign lawyers is allowed' 9 and no refusal of visa for entry and sojourn in the country has yet been reported, 70 the arbitrators themselves have exclusively to be citizens of that country. 7 ' Nor is there any sign that this shortcoming will easily or quickly be remedied. Safeguards such as those included in arbitration rules of the International Chamber of Commerce, 2 the American Arbitration Association, 7a or the Japan Commercial Arbitration Association, 74 which require that a single arbitrator or the chairman of the arbitration board be of a nationality other than that of either party to the proceedings, will not, in all probability, be adopted.
The next question, then, is whether a wider choice of arbitration facilities, in tribunals other than those of the planned-economy country-i.e., in the country of the other party or in a third (neutral) country-would be feasible. As noted above, a recent trade agreement between a Soviet organization and an American firm pro- (1956) .
"Art. 7(3) of the rules (in effect since June 1, 1955) provides: "Sole arbitrators and third arbitrators must be nationals of countries other than those of the parties." " § x5 of the rules (in effect since September 1, 1954) provides: "If one of the parties is a national or resident of a country other than the United States, the sole Arbitrator or the third Arbitrator shall, upon the request of either party, be chosen or appointed from among the nationals of a country other than that of any one of the parties." "'Art. i5(a) of the rules (in effect since March 15, 1950) provides: "In a case where one or more Arbitrators shall be appointed, the sole Arbitrator or the third Arbitrator shall, upon the request of either party to the dispute, be chosen from among the nationals of a country other than that of any one of the parties." vided for arbitration in Sweden. " Furthermore, the service agreement of the AllUnion Chamber of Commerce in Moscow with the Japan Commercial Arbitration Association of May 27, I957," provides that arbitration between Soviet foreign trade organizations and Japanese physical and juridical persons shall be had in the country of the defendant in a dispute or discord "which may arise from or in connection with this contract." 77 Moreover, countries with planned economies do allow agreement for arbitration of their commercial disputes with foreign traders in the country of the latter. 78 Thus, Yugoslav trade organizations in the recent past have repeatedly used the facilities of the American Arbitration Association for arbitration in New York City.P Despite many objections to the arbitration tribunals of countries with planned economies, the fact that these institutions are internationally recognized bodies became unmistakably evident in the deliberations of the 1958 Conference on International Commercial Arbitration, held at the United Nations. In discussions concerning a Draft Convention on the Recognition and Enforcement of Foreign Arbitral Awards, in which representatives of eight countries with planned economies participated, o it was stated that permanent arbitration bodies, such as exist in those countries, should have the same standing as other ad hoc established arbitration tribunals of Western systems. This was decided by the Conference with respect to the most important aspect of commercial arbitration-the enforcement of awards rendered in a country other than that where execution is being sought.
The provision in article i (2) that the convention embrace "not only awards made by arbitrators appointed for each case but also those made by permanent arbitral bodies to which the parties have submitted," was first suggested at the Conference by the Czechoslovakian representative;"' but it was contested by the Israeli representative, who considered it superfluous, observing that "if the procedure followed by the permanent bodies was genuinely arbitral ... there could be no such arbitration in a tribunal imposed by one State alone.:" The Italian representative correctly noted that the crucial question was not "whether the body was permanent or specially appointed, but whether there was an element of compulsion in the submission," 3 a viewpoint supported by the French representative, who characterized awards made by such bodies to which the parties were compelled to have recourse "the same as (1958) . " Ibid. "If the parties were hound to refer their disputes to that body, the procedure was of a judicial nature."
